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Dear Mr. Caton:

Claircom Licensee Corporation ("Claircom"), by its attorneys, pursuant to Sections
1.402 and 1.415 of the Commission's Rules, 47 C.F.R. §§ 1.402(e) and 1.415, hereby opposes
the above-referenced pioneer's preference request and respectfully requests the Federal
Communications Commission ("FCC" or "Commission") to incorporate into this proceeding
and consider Claircom's (formerly Claircom Communications Group, L.P.) Opposition to
Petition for Acceptance of Application or Rule Waiver and Limited Opposition to Application
for Pioneer's Preference, ET Docket No. 92-100 (filed February 3, 1993) ("Claircom
Opposition") (attached hereto as Appendix A), into ET Docket No. 94-32 and PP-88.

On October 30, 1992, In-Flight Phone Corp. ("In-Flight") filed in the FCC's
proceeding to establish new narrowband personal communications services, ET Docket No.
92-100, a Petition for Acceptance of Application or Rule Waiver and an Application for
Pioneer's Preference ("In-Flight Application"). In response, Claircom filed an opposition both
to In-Flight's petition and its pioneer's preference application. Claircom Opposition. Despite
In-Flight's pleadings, the FCC adopted a band plan for narrowband PCS licenses which was
insufficient to accommodate the broader band spectrum requirement of In-Flight, in essence
mooting In-Flight's pioneer's preference request. See Amendment of the Commission's Rules
to Establish New Narrowband Personal Communications Services, 8 FCC Rcd 7162 (1993),
recon., 9 FCC Rcd 1309 (1994), further recon., 9 FCC Rcd 4519 (1994).
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Subsequently, on March 16, 1995, In-Flight filed a petition for declaratory ruling in
ET Docket No. 94-32 requesting the FCC to rule that: (a) its pending pioneer's preference
application was filed by the deadline applicable to permit consideration in ET Docket No. 94­
32; and (b) its pioneer's preference application be considered in ET Docket No. 94-32. In­
Flight also appended its pioneer's preference application to its petition for declaratory ruling.
On June 8, 1995, In-Flight supplemented its application. Supplement to In-Flight's
Application for Pioneer's Preference, ET Docket No. 94-32 (filed June 8, 1995). On June 16,
1995, the FCC placed In-Flight's pioneer's preference request and its accompanying
supplement on public notice. Public Notice, DA 95-1365 (released June 16, 1995).

Consideration of In-Flight's pioneer's preference application in ET Docket No. 94-32
raises similar concerns to those that were addressed by Claircom in the Claircom Opposition
filed in ET Docket No. 92-100. In-Flight's audio programming service for airline passengers
is not "innovative" as required by the Commission for grant of a pioneer's preference.
Establishment of Procedures to Provide a Preference to Applicants Proposing an Allocation
for New Services, 6 FCC Rcd 3488, 3494 (1991) (FCC will provide a preference to an
applicant that demonstrates that it "has developed an innovative proposal that leads to the
establishment of a new service or a substantial enhancement of an existing service.")
("Pioneer's Preference Order"), on recon., 7 FCC Rcd 1808 (1992); see also Claircom
Opposition, at 14. As In-Flight itself notes, USA Today Sky Radio ("Sky Radio") filed an
experimental application to provide a satellite-based live broadcast service similar to In­
Flight's audio broadcast service almost simultaneously with In-Flight's filing of its
experimental application. In-Flight Application, at 9-10. Both Sky Radio's and In-Flight's
services provided airline passengers with live radio programs.V Except for the mode of
transmission, the services offered to airline passengers by both In-Flight and Sky Radio were
almost identical.21 Based on the similarity of services, and despite In-Flight's arguments that
it in fact originated the audio programming service for airline passengers, there are only the
bare assertions contained in In-Flight's application to support its claims that it is the innovator
of this service. In fact, In-Flight's proposed service is not innovative because live audio
programming for airline passengers was proposed years before In-Flight filed its pioneer's
preference request. As American Airlines noted in a letter it filed in support of In-Flight's
experimental license application, "[flor several years we have wanted to provide live radio
capabilities on our aircraft." Letter from Avery Coryell to Bob Ungar, FCC File No. 2234­
EX-PL-91 (filed Jan. 31, 1994).

1/ It was announced in December of 1994 that Sky Radio would cease operations. See Gannet Co. Has
Grounded Its USA Today Sky Radio In-Flight New Service, Broadcasting and Cable, at 104 (Dec. 12, 1994).

y Moreover, C1aircom has had an experimental license since August 17, 1992 to develop and test a ground-to­
air broadband audio and video transmission service for airline passengers. See Station KM2XGJ.
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The FCC defmes an "innovative" proposal to mean "that the petitioner ... has brought
out the capabilities or possibilities of the . . . service or has brought them to a more advanced
or effective state." Pioneer's Preference Order, 6 FCC Rcd at 3494. According to materials
submitted by In-Flight in connection with its experimental license application, its ground-to­
air broadband retransmission service will retransmit several channels of "live" programming to
aircraft relying solely on programming that currently are being offered on various broadcast
stations through the country.J/ In other words, In-Flight's broadband retransmission service
will simply retransmit to aircraft live programming broadcast by conventional radio broadcast
stations and is not innovative. In light of the foregoing, it is not surprising that In-Flight has
made no effort to demonstrate that its broadcast retransmission service meets the
Commission's definition of "innovative." Thus, there is no showing or explanation that In­
Flight has brought out the capabilities or possibilities of the ground-to-air broadcast
retransmission service or has brought the broadband retransmission service to a more
advanced state. It would be a mockery of the Commission's processes to award a pioneer's
preference to In-Flight based on the cursory and unsupported claims set forth in its request.

Based on the foregoing, Claircom respectfully requests the Commission to deny In­
Flight's pioneer's preference request.

Respectfully submitted,

7'c<.--.~// ":
Tom W. Davidson, P.C.
Jennifer A. Manner

Enclosure
cc: Attached service list

'2/ See Letter from William 1. Gordon to Bob Unger (Feb. 6, 1992).
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In-Flight Phone Corporation ("In-Flight") has filed an

untimely request for a Pioneer's Preference Application for a license

in the 900 MHz Personal Communications service ("PCS") to provide a

commercial ground-to-air audio broadcast retransmission service

("Application"). In-Flight's Application was filed long after the

June 1, 1992 deadline for the filing of pione.r's Preferences for

services proposing to operate in the 900 MHz PCS bands. In-Flight's

Petition which requests the Commission to accept its late filed

Application should be denied, and the Application should be returned

as being procedurally defective.

In-Flight's proposed service will si.ply retransmit several

channels of live over-the-air radio programming to aircraft and

therefore is functionally an aeronautical radio broadcast service,

which service constitutes a "broadcast" service that the Commission

has clearly indicated will be ineligible to be licensed as a 900 MHz

PCS service. Since In-Flight's proposed broadcast retransmission

service is not eligible to be licensed in the 900 MHz PCS frequencies,

its pioneer's Preference Application was erroneously filed in ET

Docket No. 92-100. Rather, In-Flight was required to file a separate

rUle.eking petition with its Application seeking an allocation of

spectrua to its proposed service. In-Flight's failure to file the

required rul..akinq petition renders its Application procedurally

defective requiring the denial of its Petition and dismissal of its

Application.

i
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Even assuming arguendo that In-Flight's proposed ground-to­

air broadcast retransmission service is eligible to be licensed as a

900 MHz PCS service, In-Flight's Petition must nevertheless be denied

because its application was filed grossly out of time. contrary to

In-Flight's claims, the Commission established in ET Docket No. 92-100

a June 1, 1992 deadline for the filing of All requests for pioneer's

preferences in the 900 MHz range. Since In-Flight did not file its

application until almost five months after the deadline for filing

pioneer's preference requests in the 900 MHz band, its Petition must

be denied and its Application dismissed as unti.ely filed.

In its Application, In-Flight makes the false claim that

Claircom Communication Group, L.P. ("Claircom") in its experimental

license application for a ground-to-air broadcast retransmission

service "plagiarized" from In-Flight's earlier filed application. An

even cursory comparison of the two experimental license applications,

however, shows that the two proposals were markedly different. For

example, whereas In-Flight originally proposed purely analog

transmissions, Clairco. proposed to test both analog and digital

trans.ission techniques. In addition, only Claircom proposed to

conduct experi••nts of the ground-to-air trans.ission of video

programming. It is thus apparent that In-Plight's self-serving and

gratuitoua .tat..-nt is patently false.

ii
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'tilt,. ODMIIIAM 10 IIIJ,J;calIQI

lOt 'IonD'1 "P_·'
Claircom Communications Group, L.P. ("Claircom")~/,

by it. attorney., hereby oppo.e. the Petition for Acceptance of

Application or Rule Waiver ("Petition") filed by In-Flight Phone

Corporation ("In-Flight") on October 30, 1992 in the above­

captioned matter.~/ In addition, Claircom oppose. on

procedural qround. In-Flight'. related Application for pioneer's

Preference to Operate a Live Audio New., Information, and

~/ Claircoa i. one of .ix permittee. authorized to provide
commercial 800 MHz air-to-qround radio telephone service on a
nationwide ba.i.. Claircoa hold. an experi.ental authorization
to dev.lop and t ••t a qround-to-air video and audio service. ~
infra at 15.

~/ IT Dock.~ No. 92-100 .nco.pa•••• proPO.als for narrowband
data or paging ••rvic.. in the 900 MHz rang. and wa. coabined
with GEM Dock.~ No. 90-314, the Co..i ••ion'. proc.eding involving
p.r.onal co..unica~ion••ervic.. in the 2 GHz band. a.a Amendment
of the CQ'"i"iqp" Byl.. tg IItabliab .., Per,onal
Co.nDi;atigM servic.,. Motic. gf PrgpA'M. Rul. Making and
Tentatiy. D.cisign, 7 FCC Red 5676 (FCC 92-333) (1992)
("Notice").
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Entertainment Service for Airline Passengers on the 901-902 and

940-941 MHz Bands, also filed on October 30, 1992

("Application") .'J.I For the reasons set forth below, In­

Flight's Petition should be denied and its Application returned

as procedurally defective.~/

I. IIDOROCTIOI

On October 30, 1992, In-Flight filed its Application

seeking a pioneer's preference for a license to operate in the

Commission's newly proposed 900 MHz Personal Communications

Service ("PCS"). Application at 1. Recognizing that the F~C

1/ Claircom is reserving its co..ents regarding the substantive
.erits of In-Flight's Application until, and if, the Federal
Co..unications co.-ission ("Co..ission" or "FCC") accepts the
Application and issues a pUblic notice requesting comment
thereon.

~/ The Commission's rules provide for the filing of comments on
In-Flight's Application within 30 days following the issuance of
an FCC pUblic notice of the filing of the Application. ~ 47
C.F.R. 51.402 (1991). The Co.-ission, however, has yet to issue
a public notice requesting such co..ents. The pUblic interest,
however, can be best served by the Cc.ais.ion's consideration of
the threshold issue of whether In-Flight's Application should be
accepted before Co..ission resources are expended to request
comment. on the Application and evaluate the merits of the
procedurally detective Application. The filing of an opposition
to In-rligbt's Petition appears to be governed by Section
1.45(a), tba co..ission's general provision regarding the filing
of oppo.itions. Jaa 47 C.F.R. Section 1.45(a). Although Section
1.45(a) provides that oppositions shall be filed within 10 days
after the original pleading is filed, In-Flight's Petition and
related Application were not served on Claircom. To the extent
required, Claircoa re.pectfully requests the Commission to waive
Section 1.45(a) of its rule. and to accept the instant
Opposition. Acceptance of Claircom's Opposition will aid the
Commission in making the threshold determination of whether In­
Flight's filing of its Application was procedurally defective and
will not harm In-Flight since its Application has yet to be
placed on pUblic notice for comments.
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earlier this year established a June 1, 1992 deadline for filing

pioneer's preference requests for services in the affected 900

MHz frequencies2/, In-Flight also submitted its Petition in

which it asserts that the June 1, 1992 deadline did not apply to

the filing of its Application. In the alternative, In-Flight's

Petition requests that the Commission waive the June 1 deadline

and accept In-Flight's late-filed Application. Petition at 6-10.

In-Flight's Application and Petition were filed in

connection with an experimental license issued by the FCC to In­

Flight in February 1992 authorizing In-Flight to provide a

ground-to-air broadcast retrans.ission service on an experimental

ba.is.~/ At the time it filed its Experi.ental Licen.e

Application, In-Flight also filed a Petition for Rule.aking

requesting the Commission to initiate a rUle.aking proceeding to

allocate spectrum in the 900 MHz band to its proposed live news,

weather, and sports broadcast audio retransmission service

("Petition for RUleaaking"). The commission, however, denied In-

Flight's Petition for Rule.aking.2/

~/ ~ Public Notice (22922), released April 30, 1992.

~/ ... Pee Pora 442 Application, FCC File No. 2234-EX-PL-91,
filed Septsnber 10, 1991 ("Experimental License Application").
In-Flight proposed to provide airline passengers an aUdio
information and entertainaent .ervice consisting of 12 channels
of retran..itted broadcast programming.

2/ By letter dated october 1, 1991, the FCC denied the Petition
for Rule.eking without prejUdice to refiling because In-Flight
had not explained how the proposed service could coexist with
Navy shipboard radars which operate between 850-942 MHz; the FCC
stated that in the ab.ence of a showing to the contrary, it is

(continued ... )



- 4 -

In-Flight's Application seeks a pioneer's preterence

tor a 900 MHz PCS license to provide a commercial ground-to-air

audio broadcast retransmission service. In-Flight's Petition

ass.rts that it would be "unlawful" for the Commission not to

accept its Application because Section 1.402(c) of the

Commission's Rules requires it "to accept an application seeking

a pione.r's preference for a particular service as long as the

application is filed before any filing deadline which the FCC has

set for applications relating to such services." Petition at 6.

In-Flight claims that the commission'S June 1, 1992 deadline for

pioneer's preference requests tor PCS service. proposing to'

operate in the 900 MHz PCS bands only applied to "certain" types

of service., which services did not include its proposed airline

broadcast retransmission service. ~ Petition at 1, 6-7.

As more fully set forth below, the Commission did not

intend for a ground-to-air broadcast retransmission service to be

licen.ed a. a 900 MHz PCS service. since its broadcast

retransmission service cannot be licensed as a 900 MHz PCS

service, In-Flight's request for a pion.er's preference was

erroneou.ly filed in ET Docket No. 92-100. Instead, In-Flight

should have subaitted with its Application a separate petition

1/ ( ... con~inued)
concerned that the.e qovernaent radars miqht cause harmful
interference to airborne receivers used in connec~ion with the
proposed broadcas~ retran..ission service or that ground stations
in the broadca.~ retran..is.ion .ervice aiqht cau•• harmful
interference to the radars, or both. Although In-Flight was able
to re.olve NTIA's concerns, In-Flight never retiled a petition
for rUle.aking.
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for ruleaaking requesting the Commission to initiate a rulemaking

proceeding to allocate spectrum for ground-to-air broadcast

retransmission services. In-Flight's failure to file the

required petition for rulemaking renders its Application

procedurally defective and require. its dismissal.

II. I.-J'LIGBT' I caOUIID-'1'O-UR DoaJ)CU'1' • ..,...••I ••IO. IDVICE
I. MOT BLIGIBLB '1'0 •• LIC....D U a '00 ... PC. 'DVIC. AND
.,.guo.. 1'1'. UPLICA'1'IO. 1rU nO.GLY J'ILBD I. B'1' DOCIt!:T
WO. ,a-l00

section 1.402(a) authorizes the filing of requests for

pioneer's preferences in two situations. First, a petitioner may

submit a separate request that it be awarded a pioneer's

preference in connection with the filing of a petition for rule

making that "s.eks an allocation of spectrum for a new

service ••• ". 47 C.F.R. 51.402(a). Alternatively, where the

FCC intends to initiate a rule making proceeding to authorize a

new spectrum-based service or technology, the Commission may

announce a specific deadline for filing pioneer's preference

reque.t•• iAa 47 C.F.R. 51.402(c). In the latter case, the

applicant need not file a rule making petition but only a

preference reque.t. Jaa 47 C.F.R. 51.402(a).I/

Aa .et forth below, In-Flight'. propo.ed ground-to-air

broadc••~ retran••i ••ion service doe. not fall within the scope

1/ An applicant that believe. that it can i.ple.ent a new
technology or .ervice without a rule change aay reque.t a waiver
of Sec~ion 1.402(a) to perait it to file a pioneer'. preference
reque.t without filing a petition for rule aaking. 1M 47 C. F. ~.
5 1. 402 (b) •
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ot ET Docket No. 92-100, and a petition for rulemaking was not

filed with In-Flight's Application. In-Flight's Application

therefore is procedurally defective and must be dismissed.

A. Gr0UpO-To-Air IrOl'qa.t ..,£....&••lop 'erylce. &re
0y,.10e The Icope Of II DoGke, 10. ,a-l00.

In-Flight's Petition and Application fail to make any

attempt to show that a ground-to-air broadcast retransmission

service is eligible to be licensed as a 900 MHz PCS service.if

In-Flight assumes that its experimental service is eligible to be

licensed as a 900 MHz PCS service since it is authorized to

provide its experimental ground-to-air broadcast retransmission

service in a portion of the 900 MHz frequency band that is being

allocated to PCS in ET Docket No. 92-100. a.a Application at

5-6. In its PCS rule.aking deliberations, however, the

Commi••ion expressly determined that broadcasting services would

not be authorized on PCS trequencies. It appears clear that In­

Flight's proposed broadcast retrans.ission service constitutes

such a prohibited "broadca.t" service and, accordingly, cannot be

licensed as a 900 MHz PeS service.

In its Notice, the Commission proposed that PCS

services be defined as:

~I Altboutb In-Plight's Experi.ental Licen.e Application and
related filing. refer to it. experi.ental service a. a "broadcast
retran••i ••ion" service, all reterences to "broadcast" have been
dropped fro. its Application and Petition and its experi.ental
service hal been re-characterized as a "live airline audio
service" in an apparent att..pt to diaqui.e it. "broadca.t"
nature. Indeed, the experiaental licen.e is.»ed by the FCC to
In-Flight also describe. the experi.ental .ervice a. a "broadcast
retran••i ••ion service."
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[Al family of mobile or portable radio
co..unications services which could provide
.ervices to individuals and busine•• , and be
integrated with a variety of competing
networks.

Notice at !29. Notwithstanding this broad proposed definition of

PCS services, however, the Commission expressly proposed that

"spectrum allocated for PCS not be used for broadcasting service"

as defined in the Communications Act of 1934, as amended (the

"Act"). l.si. at !30 (footnote omitted).JJl/

According to material. submitted by In-Flight in

connection with its Experimental License Application, its ground­

to-air broadcast retransmission service will retransmit several

channels of "live" programming to aircraft "relying solely on

program. that are currently being offered on various broadcast

station. throughout the country."l1/ In other words, In­

Flight's broadcast retransmission service will simply retransmit

to aircraft live proqramming broadcast by conventional broadcast

radio stations. It is apparently In-Flight's po.ition that such

a retran.mi.sion service would not constitute a "broadcasting

service" a. that tera was u.ed by the co..i ••ion when it proposed

restricting PeS spectrua to non-broadcast co..unications

~/ ".roaclcaating" ia c:lefined by the Act to _an "the
di....ination of rac:lio co.-unication. intenc:led to be received by
the public, directly or by the interaec:liary of relay .tations."
47 U.S.C. 5153(0).

11/ a.a Latter fro. Willi.. J. Gordon to Robart Ungar, dated
February 6, 1992. In-Plight'••y.te. will ".i.ply up-link these
proqraaa to aircraft." 14.
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services. In-Flight has not offered any explanation or support

for this position.

In-Flight's proposed service is functionally an

aeronautical radio broadcast service, i.e., airline passengers

aboard aircraft will be able to listen to live conventional radio

broadcasts. It thus appears clear that the Commission's

restriction against PCS frequencies being used for broadcasting

services would apply to In-Flight's proposed broadcast

retransmission service. This interpretation is consistent with

the Communication Act's definition of "broadcasting," which

expressly includes radio communications received by the pUblic

via "relay stations," i.e., the retrans.ission of broadcast

station signals.~/ Secause broadcast retransmission services

are not eligible to be licensed in the 900 MHz band as PCS, In­

Flight's Application was erroneously filed in ET Docket No. 92­

100 and should be dis.issed.

~/ The fact that In-Flight's retransmission service will be
received by a li.ited "public", i.e., passengers aboard aircraft,
does not necessarily transform the character of the service to a
non-broadcast service. The courts have previously held that non­
traditional broadcast services targeted a narrower subscribing
"public" (Reb as direct broadcast satellite services constitute
"broadcastincJ" vithin the .eaning of the Act. iU National
Alsoci.tigD At IrOldc••ter. y. FCC, 740 F.2d 1190, 1120-1202
(D.C. Cir. 1984).

Even if the definition of "broadcasting" under the
Co..unications Act vas narrowly read so as not to encoapass a'
ground-to-air broadcast retransmission service, by si.ply
retran••itting conventional radio station siqnal. to the flying
pUblic, such service is sUfficiently "broadcast" in character and
function to fall within the scope of the services intended by the
FCC to be excluded from the PCS frequency allocations.
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I. lila' l'II4AA'\ 1." l ••l.p lacyl••• Ar' lOt
l1i,Utl. lfO I. Lie I. De '00 WI lei ..... In-
'11"". "'1101'i.1 II' "'01109.1' ,il14 II IT Doct.t
II. "-110 ... l'Rald IIY' ,,,. Agao....i14 By A
,.\itl0. ro, Igl",tinq.

Given that In-Flight's Application cannot be considered

in ET Docket No. 92-100, its Application can only be accepted and

considered under Section 1.402 of the Commission's Rules if it is

accompanied by a separate rulemaking petition s.eking an

allocation of spectrum to its proposed service. In-Flight did

not file a petition for rulemaking in conn.ction with the filing

of its Application. Thus, such failure renders In-Flight's

Application procedurally defective under Section 1.402(c),

requiring the denial of In-Flight's Petition and dismissal of its

Application.

III. ulma_ uctO.-oo IfDlf aoaDCU'I' ~"IO• ...VIC_. ARB
BLIClIIL_ '1'0 •• LI~IID U A .00 _I I'CI lavzC_, 1.­
lLICIII'I'1 .ftl'lIOil _n •••_ftaL_ •• DDIIID ._caU._ IT'
U'LICAIIQM II 'IL'P IIOIILI on 0' 'lIP

A. Ia-.lil"" ,iPIllC" ,r.ferlP4' llGUI.t WI' 'ubi.at To
",. 19DI 1. 1"a ,ili89 Dli41i...

A. previou.ly ••ntioned, by Public Notic. dat.d

April 30, 1992, the Co..i ••ion established in IT Docket 92-100 a

June 1, 1"2 d.adlin. for the filing of all requests for

pion••r" pr.fer.nc.I for narrowband servic'l in the 900 MHz

rang.. In both it. Application and Petition, In-Flight concedes

that it va. IUbmitting it. requ.st for a pion••r's preference

long aft.r the Jun. 1, 1992 filing deadlin.. iAa p.tition at 2­

3; Application at 1. In-Flight, however, a•••rts, vith little
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support or explanation, that the April 30 Public Notice was

limited only to "certain" services and did not include In­

Flight's proposed ground-to-air broadcast retransmission service.

Specifically, In-Flight claims that the Public Notice applied

only to requests for pioneer's preferences for "narrowband mobile

data and paging services" which services it asserts do not

include its proposed airline broadcast retransmission

service. III a.. Petition at 2-3. Assuming arguendo that

ground-to-air broadcast retransmission services are eligible to

be licensed in the 900 MHz PCS bands, In-Flight's claim that its

Application was not SUbject to the June 1, 1992 filing deadline

requests for pioneer's preferences is erroneous.

Notwithstanding In-Flight's self-serving protestations,

it is apparent that the Commission's April 30, 1992 deadline for

filing pioneer's preference requests for services proposing to

operate in the 900 MHz PCS frequency range applied to all such

services and not only "certain" types of services. In-Flight's

assertion that the Public Notice only applied to proposals for

"narrowband data or paging services" and did not include its

broadcast retrans.ission service is unavailing. Although the

111 In-Pl1qht arques that the April 30, 1992 Public Notice
established a deadline for filing pioneer's preference
applications for "narrowband .obile data and paging services" in
certain frequency bands. It further as.ert. that the .
ca.ais.ion's Notice, issued shortly atter the deadline, proposed
that .uch bands be used not just for .obile data and paging
services, but also for any and all narrowband .obile services,
includinq In-Flight's live audio news, inforaation and
entertainment service." Petition at 2-3.
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PUblic Notice reference. narrowband data and paging services in

the 900 MHz range, the notice also makes clear that the deadline

applied to all pioneer's preference requests "relating to a

specific new spectrum-based service or technology" proposing to

operate in the 900 MHz range. In fact, applications filed in

respon.e to the April 30, 1992 deadline were not limited to

narrowband data and paging services, but also included, for

example, a proposal for two-way enhanced cordless telephone

service. ~ Notice at '48. Thus, the June 1, 1992 deadline

announced in the April 30 Public Notice encompa••ed all requests

for pioneer's preference. for .ervice. in the 900 MHz

bands.ll/

Thus, a••uming arguendo that In-Flight's propo.ed

ground-to-air broadcast retransmission service is eligible to be

11/ In-Flight clai•• that it had "neither actual nor
constructive notice" of the scope of the services that the
Coaaission would propose to be authoriZed in the 900 MHz bands.
iU Petition at 3. The scope of the service. proPO.ed by the
Coaaission, however, i. irrelevant becau.e the Co..ission'.
April 30, 1992 Public Motice gave adequate notice of the scope of
the services subject to the June 1 deadline for pioneer's
preference. for narrowband services in the 900 MHz frequency
band. Thus, the April 30, 1992 Public Notice broadly referenced
all new service. propo.ed for licensing in the 900 MHz band and
provided In-Plight with adequate notice of the broad scope of
service .Ubject to the June 1, 1992 deadline. When the April JO,
1992 Public Botice was issued, In-Flight had already been
authoriZed to provide it. experi.ental service on frequencies in
this band. It was incuabent upon In-Flight to keep apprised of
any developaent. affecting this band on a ti..ly basis. In any
event, the latest In-Plight was placed on notice of the broad
scope of service. to be considered in ET Docket No. 92-100 was on
Auqu.t 14, 1992, the date the rule..king notice was released. It
has offered no explanation for its delaying the filing of its
Application nor any basis for accepting its Application and
Petition more than two and one-half months later.
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licensed as a 900 MHz PCS service, it is clear that the

Commission's June 1, 1992 deadline covered pioneer's preference

requests for all new services proposing to be licensed in the 900

MHz band. It also is clear that its Public Notice provided

adequate notice of the intended scope of the requests SUbject to

the deadline. Since In-Flight did not file its Application until

October 30, 1992, almost tive months late, its Petition must be

denied and its Application dismissed as untimely tiled.

B. 10 Legi""'1 ",i, lIi,~, lor lIiyi.q The Jupl 1
lili" AMOli.l.

In-Flight's Petition reque,ts that the Commission waive

thl June 1 pionllr's preterence tiling deadline and accept In­

Flight's late-tiled Application. a.a Petition at 7. In

con.idering whether to grant In-Flight's waivlr reque.t, the

co..i ••ion must con.ider the severe disruption to its proclsses

that acceptance of the Application at this late date i. certain

to cau.e. First, the Co..i.sion has already i.sued a notice of

propo.ed ruleaaking in ET Docket No. 92-100 and, in it. Notice,

the co..ission has tentatively awarded a single pioneer's

preterence to Mobile Teleco..unication Technologie. Corporation

("MTTC") .... Motice at "149-151.

Acceptance ot In-Flight's Application at this stage in

the proceeding would require the Commission'. adoption of special

procedure. (i) to acco..odate public co..ent on In-Flight's

Application, (ii) to provide the opportunity tor other parties to

file pioneer's preference requests tor .i.ilar .ervice., and
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(iii) to allow the Commission to consider and prepare a tentative

decision regarding such requests. Such procedures would result

in the expenditure ot additional resources and cause severe

administrative inconvenience and delays. Most importantly, such

delays would be grossly untair to the parties that filed timely

pioneer's preterence requests in this proceeding.12/

In-Flight has not presented the compelling pUblic

interest considerations that are necessary to justify the grant

ot a waiver. Accordingly, In-Flight's Petition must be denied

and its Application dismissed.

IV. III-IWC'I",wm '·"P. gyQQW'1 'UDIM",,,
LIOWI' AULIcattOil II nt_LX 'NeI'

In the event that the Commission disagrees with

Clairco. and decides to accept In-Flight's Application and

solicit comments on the Application, Claircom intends to file

co..ents opposing In-Flight's preference reque.t and is reserving

the right herein to addre•• the merits ot In-Flight's pioneer's

preterence. Clairco. neverthele•• believe. it appropriate to

clear the record and re.pond brietly to In-Flight'. reckle•• and

inaccurate claim tha~ Claircom'. experi.ental licen.e application

"plagiariaedw tro. In-Flight's earlier tiled Experi.ental License

~I To the exten~ tha~ the Co..i ••ion determined that it was
nece••ary ~o revi.it i~. ~an~ative pioneer'. preterence award to
MTTC in order to con.ider In-Fligh~'. Applica~ion, principle. of
adaini.~ra~ive tinali~y and general principle. of equi~y could be
coapro.i.ed.
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Application and Petition tor RUle.aking."11/ Application at

10. In-Flight's self-serving and gratuitous state.ent is

patently talse, and represents nothing .ore than a clumsy and

transparent attempt to preempt the tuture tiling of a competing

request for a pioneer's preterence by Claircom.

The concept ot providing live broadcast reception to

airline passengers is not novel or innovative.ll/ Nor is the

concept of providing such ground-to-air co..unications via a

matrix of ground stations deployed nationwide novel or

innovative. Thus, the fact that Claircom also proposed a ground­

to-air entertainment service does not provide a legitimate pasis

to support In-Flight's plagiarism allegation.la/

Because Claircoa and In-Flight both propose to develop

and test qround-to-air broadcast retransmission services, it is

not surprising that there are superficial similarities between

11/ Claircoa filed an experiaental license application on April
10, 1992, requesting authority to provide a qround-to-air video
and aUdio broadcast retranaaission service. Iaa File No. 3071­
!X-PL-90 ("Claircoa Application"). The ca.aission issued to
Claircoa an experiaental license in August 17, 1992.

11/ Indeed, In-Flight's Experi.ental License Application tile
containa a letter froa Aaerican Airlines to the FCC in support of
In-Flight'. experiaental license application that stat.s "[t]or
several year. we bav. wanted to provide live radio capabilities
on our aircraft." Letter froa Avery Coryell to Bob Ungar, dated
January 31, 1992.

la/ Siailarly, since the concept ot a broadcast retransmission
s.rvice is bardly novel or innovative, the fact that Claircom
tiled its experiaental application subsequent to the filing ot
In-Flight's application can not support In-Plight's plagiarism
allegation or be a basis for d..onstrating that In-Flight's
proposal is "innovative" and Claircom's is not.
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the two experimental license application proposals. Such

superficial similarities, however, believe the reality that the

two proposals were markedly different.

First, whereas In-Fliqht oriqinally proposed purely

"analoq" transmissions, Claircom proposed to test both analoq and

diqital transmission techniques for providinq its experimental

qround-to-air services.li/ Claircom Application, Exhibit 2

at 2. Second, only Cla1rcom proposed to conduct experiments in

the qround-to-air transmission of video proqramminq.

Third, the two proposals requested different bandwidths

and different frequencies. Claircom souqht authorization for 250

kHz in the 901.500 to 901.75 MHz band; on the other hand, In­

Fliqht's request souqht experimental authorization for 500 kHz in

both the 901-901 MHz and 940-941 MHz bands. Fourth, Where

Claircom proposed five channels of service; In-Fliqht proposed

nine channels. In addition, in demonstratinq the need for their

respective proposed broadcast retrans.ission services, Claircom

and In-Fliqht relied on different market data.

Thus, there is little doubt that Claircoa and In-Flight

proposed in their respective experi.ental license applications to

provide experi.ental qround-to-air broadcast retransmission

service. that were va.tly difterent not only in the nature of the

11/ In its Expert.ental License Application, In-Flight propo.ed
single sideband _is.ions, which of cour•• are analoq operations.
a.. Experiaental Licen.. Application, Bxbibit 1. It appears that
In-Plight propo.ed a digital syst.. only after Claircoa tiled its
application in which it proposed to test both analog and diqital
operations.
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.ervice propo.ed, but also in significant technical respects.

Given the.e funda.ental differences, it is obvious that there is

no legitimate basis for In-Flight's allegation that Claircom

plagiarized its earlier filed pleadings.

IV. COIgLUIOM

For the reasons set forth herein, Claircom urges the

Commi••ion to deny In-Flight's Petition for Acceptance of

Application or Rule Waiver and to di.mis. its Application for

Pioneer's Preference to operate a Live Audio New., Information,

and Entertainment Service for Airline Pas.engers on the 901-902

and 940-941 MHz Bands.

Re.pectfully Submitt.d,

CLAIRCOM COMMUNICATIONS GROUP, L. P.

Dated: Febraary 3, 1993

By:
011 W. DavIa.on

Paul S. Pien

Akin, Guap, Straua., Hauer' Feld, L.L.P.
1333 New Haapahire Avenue, N.W.
Suite 400
Washington, D.C. 20036

It. Attorney.
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